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STATEMENT OF QUESTIONS PRESENTED ON APPEAL 


The Court below erred as follows: 


1. In the entry of its Judgment entered on December 12, 1958. 

2. In rejecting appellant's tender of set-off in the amount of 
$600.00, which appellee holds to his use as constructive trustee. 

3. In adjudicating appellant in contempt of court. : 

4. In holding that appellant was in the arrearage in the sum of 
$450.00, under the order dated February 20, 1957. | 
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IN THE | 
UNITED STATES COURT OF APPEALS ! 
For The District of Columbia Circuit ; 


No. 14, 954 


ESAU WARREN SAMUELS, 


Ve 
MAUDELL SAMUELS, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


i 

The jurisdiction of the Court is invoked pursuant to the provisions 
of 28 U.S.C. 1291, 65 Stat. 726, to review the action of the Court be- 
low in this proceeding. The District Court entered a final judgment 
dated December 12, 1958, adjudging appellant in civil contempt of 
court, from which this appeal is taken. : 





STATEMENT OF THE CASE 


Appellant and appellee are husband and wife. Appellee obtained 
a Support and Maintenance Order against appellant, providing for 
monthly payments of $50. 00 entered on February 20, 1957. At the time 
of the contempt hearing, December 12,1958, appellant had paid the 
aggregate sum of $550. 00 on account of, and in compliance with the 
provisions of the aforesaid Order. That the said parties are owners in 


fee simple, as tenants by the entirety of premises No. 


which is occupied by the appellee. That the appellee rents certain 
rooms in said premises to tenants, from which she received, from 
$70. 00 to $50.00 monthly, since the date of the said Maintenance Order. 


Appellee admits that she received the sum of $50.00 per month 
from her roomers since the entry of said Maintenance Order but that 
she refused to apply one half of same to the credit of appellant's court 
obligations (Appendix ) 


Appellant sought, in his reply to appellee's motions to adjudicate 
him in contempt of court, to set off the sum of $600. 00 against the 
$600. 00 alimony arrearage claimed by appellee. It was the position of 
appellant that since appellee had according to her own admission that 
she had received a total of $1200.00 from roomers, as rent from the 
use of their real estate, that appellee was a constructive trustee to 
the extent of one half or $600.00, to the use and benefit of appellant. 


The lower court rejected this theory and refused to apply it to 
the instant case, and in lieu thereof held appellant in civil contempt of 
court for an arrearage which the lower court determined to be the 
sum of $450.00, after the disallowance of the said $600. 00 credit. 


Thereupon, on December 12, 1958, the lower court ordered the 
appellant committed to the custody of the United States Marshal upon 2 
sentence of thirty days unless sooner he may purge himself upon the 
payment of $450. 00. 
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The appellee continues to receive at least $50. 00 per month 
from said roomers and continues to refuse to. account to : 
appellant for same, as a result of the Judgment entered on December 
12, 1958, as aforesaid. | 


Appellant feels that under Rule 13 of the Federal Rules of Civil 
Procedure he is entitled to set-off any sum that is due and owing him 
by his adversary growing out of a transaction common to the interest 
of both spouses. It is because of the importance of the question thus 
presented that this appeal is taken. | 


FEDERAL RULE OF CIVIL PROCEDURE INVOLVED | 


Rule 13 provides as follows: | 


(a)"....A pleading shall state as a counterclaim any 
claim which at the time of serving the pleading the | 

pleader has against any opposing party, if it arises : 

out of the transaction or occurrence that is the sub- 

ject matter of the opposing party's claim, and does | 

not require for its adjudication the presence of third 
parties of whom the court cannot acquire juris- | 

diction. .....” 


(b) "A pleading may state as a counterclaim any 
claim against an opposing party not arising out of 
the transactions or occurrence that is the subject 
matter of the opposing party's claim." 


SUMMARY OF ARGUMENT 


Appellee admitted receiving $50.00 per month from roomers since 
the entry of the lower court's alimony order. Since the said rent is de- 
rived from real estate owned by appellant appellee as tenants by the en- 
tirety, the appellant is entitled, as a matter of law, to one half of said 
rent. Appellee by virtue of having collected $1200. 00 in rent became a 
constructive Trustee of $600. 00 for the use and benefit of appellant. 
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That as a constructive trustee the appellee was bound by law to 


apply said $600. 00 to the alimony account of the appellant as each in- 


stallment accrued. 


The failure of appellee to apply said $600. 00 to the alimony 
account of appellant entitled the appellant to set-off the sum of $600. 00 
against appellee's motion to adjudicate him in contempt of court. 


ARGUMENT 


I. 
ACCOUNTABILITY OF COTENANTS FOR RENTS AND 
PROFITS 
At early common law, in the absence of ouster, agreement, or 
waste, one co-tenant could not recover from his co-tenant for rents 


and profits or use and occupation. 


The Statute of 4 and 5 Anne, Chap. 16, entitled "An Act for the 
Amendment of the law, and the Batter Advancement of Justice," pro- 
vided, inter alia, that actions of account shall and may be brought 
against the administrators of every guardian, bailiff and receiver, and 
also by one Joint tenant, and tenant in common, his executors and ad- 
ministrators, against the other. This statute and those of similar 
language have been continuously construed to include receipts of rent. 
Likewise at common law, where the husband and wife owned real estate 
by the entirety, the husband controlled said property and was entitled to 
all profits derived therefrom. In Neubeck v. Neubeck, 94 N. J. Eq. 167, 
119 A.26, it was held that where a spouse who owns real estate as 
tenants by the entirety with the other spouse, and leases the common 
property and collects rent therefor, such spouse acts not only in his 
own right but also as the representative of his co-tenant for whom he 
holds the money in trust. Moreover, this was held to be true even 
though one of the spouses was living in adultery with a third party at the 
time. Accord: O'Connell v. O'Connell, 117 A. 634, 93 N. J. Eq. 603.. 
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This is held to be the law even where the rental is derived from 
illegal operations, so long as the demanding co-tenant was not a party 
to the illegal transaction. Daniel v. Daniel, 116 Wash. 82, 198 P. 728. 


| 
It is almost uniformly recognized that the married women 


statutes, enabling married women to hold and enjoy their property ac- 
quired during coverture as their separate property, do not abolish 
estates by the entirety. Such statutes have been held to entitle a mar- 
ried woman to hold as her quasi separate property her interest in prop- 
erty of which the spouses are tenants by the entireties. This view is 
based on the reasoning that the common law right of the husband is not 
an essential incident of such estate but arises out of the general com- 
mon law right "Jure Uxoris" in her estate, and that during coverture 
the parties are quasi-joint tenants of the use, each being entitled to 
one-half of the rents and profits during their joint lives subject to the 
right of survivorship which cannot be affected by any act or conveyance 
by the other. See, Hiles v. Fisher, 144 N. Y. 306, 39 N. E. 337 and 13 
R.C.L. 1126, (Husband and Wife) Section 145. This court has affirmed 
the foregoing doctrine in the celebrated case of Fairclaw v. Fotte test, 76 
U.S. App. D.C.197, 130 F.2d 829. 


Indeed the above holdings are likewise supported by the following 
cases: Elko v. Elko, 187 Md.161, 49 A.2d 441 (1946), and Rezabek v. 
KC 21LKO, —_—_—. 
Rezabek, 196 Mo. App. 673, 192 S.W. 107. See also 14 Am. Jur. 99, 
co-tenant Sec. 32. | 


IL. 


FUNDS IN HANDS OF CONSTRUCTIVE TRUSTEE 
AFFORD VALID DEFENSE. 


APE ES oe 


There are no children involved in the order appealed from in the 


instant appeal. The suit below was one for maintenance and support of 
the female spouse only. This court has held in the case of Franklin Vv. 
Franklin, 83 U.S. App. D. C. 385, 171 F.2d 12, that suit for maintenance 
have been regarded in the District of Columbia as equitable rather than 
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legal and that equitable principles should prevail in the determination 
of such cases. In this vain and in furtherance of appellant's contentions 
below, that he was entitled to have his alimony account with appellee 
credited with the further sum of $600.00, appellee now asserts that 

the law imposes an obligation upon the wife, as a constructive trustee, 
of rent proceeds from property own by the entirety, to apply same on 
account of any obligations due and owing her by the husband. 


a. Spouses In General 


The law is well settled that alimony awarded to a wife by decree 
of court may be subjected to the payment of debts contracted by her sub- 
sequent to the entry of the decree. Thus in Stevenson v. Stevenson, 
$4 Hun. (N. Y.) 157, it was that the payment by the husband of alimony, 
decreed to be paid in installments to the wife, to a receiver appointed 
for the wife in supplementary proceedings upon a judgment obtained 
against her by her creditors many years after the decree of divorce, 
vested the receiver with good title in the sums paid and discharged the 
husband from any further payment thereof. In the latter case the wife 
had levied upon the property of the husband for the payment of the 
money in question but the New York Court held that the payment by the 
husband to the Receiver discharged the husband to the extent of the sums 
paid said receiver. 


In the case of Foote v. Foote, _—=—-N.J. Eq. , 68 A. 467, a 


divorced husband was permitted to set-off, in a contempt proceeding, 
against the payment of unpaid alimony, a sum which he had paid for 
the Board of his wife and children. 


The identical question presented on this appeal was decided by 
the New York Appellate Division in the case of Jencio v. Jencio, 258 
N. Y.S. 487, 236 App. Div. 707. There the New York Appellate Court 
held that the amount of rent collected from the property by the wife in 
excess of her share would be applied in reduction of the amount of 
alimony arrearage. 
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Indeed in the case of Woodall v. Woodall, 204 Iowa 483, 214 N. W. 
483, the Iowa Supreme Court held, that where the husband was ordered 
to pay his wife $40.00 per month for the support of herself and three 
children, and the husband became $500. 00 in the arrears in his pay- 
ment, the husband may properly set-off against such arrears the value 
of the tools and machinery which the wife took from the husband's 
Black Smith Shop. Accord: Jackson v. Jackson, 306 Ky. 715, 209 S. W. 
2d 79 and Starkey v. Starkey, (Wash. ) 242 P. 2d 1048, : 


This court said in Cole v. Cole, 82 U.S. App. D.C.155, 167 F.2d 
883, that as soon as an installment of alimony pendente lite accrues in 
accordance with the terms of the order, a fixed and binding obligation 
arises to pay the amount due. In the light of the said pronouncement of 
this court, it was the duty of appellee to apply funds in her possession, 
belonging to appellant, to appellant's indebtedness to her as each install- 
ment accrued. : 


b. Rule 13 Applicable 


Aside and apart from the foregoing, rule 13 of the Federal Rule 
of Civil Procedure was designed for the purpose of obviating multi- 
plicity of suits. The rule permits the employment of recoupment, set- 
offs and counter claims, offensively and defensively. | 


| 
It is settled law, as shown in argument one, supra, that a co- 
tenant in possession must account to his or her co-tenant out of posses- 
sion for profits arising out of rent. ! 


Such being the status of the law there can be no justifiable reason 
for rejecting one's right of recoupment in an alimony contempt pro- 
ceeding, thereby forcing him to an independent action for the enforce- 
ment of his claim. | 





CONCLUSION 


In the light of the above decisions and reasons advanced, appel- 
lant urges this court to reverse the judgment below. 


BENJAMIN F. SEARS 


1818 - 14th Street, N. W. 
Washington, D. C. 


LEROY H. McKINNEY 


1939 - 13th Street, N. W. 
Washington, D. C. 


Attorneys for Appellant. 
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[Filed May 17, 1955] 


COMPLAINT FOR ABSOLUTE DIVORCE ON THE 
GROUND OF FIVE YEARS VOLUNTARY SEPARATION 


To the Judges of the United States District Court for the District 
of Columbia. 

The jurisdiction of this Court is evoked pursuant to Title 16 Sec- 
tion 403, 1951 District of Columbia Code. 

The Complaint of Maudell Samuels respectfully represents: 

1. That both she and defendant are citizens of the United States 
and residents of the District of Columbia and have been for more than 
two years next preceding the institution of this action. 

2. That heretofore, to wit, on the 7th day of July, 1932, plaintiff 
and defendant were united in marriage in the District of Columbia. 

3. That from and after date of said marriage, plaintiff and de- 
fendant lived and cohabited together as man and wife in the District of 
Columbia at premises 919 2nd Street, S.W., until, to wit, the 18th day 
of September, 1949, when certain differences arose between the parties 
hereto and they voluntarily separated. 

4. That no children were born as a result of this union. 

5. That the said voluntary separation has been continuous and 
without interruption from the date aforesaid until the present time, ex- 
cept that defendant with intent to defraud plaintiff out of her property, 
moved into the home of the plaintiff in, to wit the month of December, 
1952, said fraud being hereinafter more fully set forth; that the parties 
hereto have not cohabited as man and wife since the voluntary separation 
heretofore set forth. 

6. That after the separation as aforesaid, plaintiff removed to 
premises 1827 Florida Ave., N.W., thence to premises 69 Vee Street, 
N. W., thence to her present address. 

7. That defendant to the best of plaintiff's knowledge continued to 
reside at 919 2nd Street, S.W. until in, to wit, the month of December, 
1952, that he then moved to plaintiff's residence, residing in the base- 
ment thereof, recently however he has removed to his former address 


appearing in the caption hereof. 
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8. That on, to wit, the 3rd day of October, 1952, the plaintiff, 
while living separate and apart from the defendant, purchased out of 
her own funds, Lot 42 in Square 3640, improved by premises 2813 
oth Street, N. E. as her sole and separate estate. 

9. That the said defendant did by certain false and fraudulent 
representations made to the plaintiff, to wit, that if she would recon- 
cile with him and give him another chance to convince her that he could 
be a dutiful and responsible husband, that he would help her pay for 
the property hereinbefore described that she had just purchased; that 
the said defendant falsely and fraudulently represented the said facts 
intending and conniving to defraud the plaintiff out of the said property, 
and that plaintiff herein believing and relying on the said representations 
to be true, did, on to wit, the 18th day of December 1952, by means of 
a straw party transaction execute a deed with the result that the said 
defendant became a tenant by the entirety owner with said plaintiff. 

10. That the said defendant falsely and fraudulently and intending 
to defeat the just rights of the plaintiff, did shortly after the conveyance 
as aforesaid, remove himself to the basement of the house, locking him- 
self completely away from plaintiff and refused to have anything to do 


with her, which conduct on the part of defendant persisted until he 
moved back to his former address, 919 2nd Street, S. W. 

11. That there is no possibility of reconciliation. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That process issue out of this Honorable Court, directed to 
the defendant, Esau Warren Samuels, requiring him to appear and 


answer the exigencies of this Complaint. 

2. That substitute or service by publication may be ta upon de- 
fendant if necessary. 

3. That upon final hearing herein, judgment be passed dissolving 
the bond of matrimony now existing between plaintiff and defendant on the 
ground of voluntary separation for a continuous period of more than five 
years without cohabitation. 
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4, That the deed from one straw party, to wit, Grace Murphy, 
dated the 18th day of December, 1952, conveying the property involved 
herein to defendant as tenants by the entireties be set aside, annulled 
and held for naught. 
5. That the said property be conveyed to the plaintiff as her sole 


and separate estate. | 
6. And for such other and further relief as the nature of this case 


may require and to this Honorable Court may seem just and proper. 


/s/ Maudell Samuels 
Plaintiff 


[Verification ] 
[JURAT dated May 18, 1955. ] 


[Filed Nov. 13, 1958] 
MOTION TO ADJUDICATE DEFENDANT IN CONTEMPT 


Comes now Maude Samuels, plaintiff herein, and moves this 
Honorable Court to adjudicate the defendant, Esau Warren Samuels, in 
contempt herein and for reasons therefor shows unto this Court as follows: 

1. That on, to wit, the 20th day of February 1957 this Court 
ordered and directed the defendant herein to pay to the plaintiff the sum 
of Fifty Dollars ($50.00) per month, in semi-monthly installments of 
Twenty-Five Dollars ($25. 00) each beginning on the 1st day of March 
1957 for the plaintiff's support. 

2. That the defendant in utter disregard and contempt for this 
Court's Order has failed and refused to comply and is at present in 
arrears in the sum of Six Hundred Dollars ($600. 00) as shown by the 
affidavit of plaintiff attached hereto and made a part hereof. 

3. And for such other and further reasons as may be urged upon 


the hearing of this motion. 
| /s/ Maurice R. Weeks 


Attorney for Plaintiff 
cd * ak * 





TO: Esau Warren Samuels 
c/o Saint Elizabeth's Hospital 
Nichols Avenue, S. E. 
Washington, D. C. 


The Rules of this Court require, that if you oppose the granting of 


this motion, you or your counsel, shall within five (5) days from the 
date of service of a copy of the attached motion upon you, or such fur- 
ther time as the Court may grant or as the parties hereto may agree 
upon, file in reply with the Clerk of this Court a statement of the Points 
and Authorities upon which you rely and serve a copy thereof upon 
counsel for plaintiff. ! 


POINTS AND AUTHORITIES | 
Title 16 Section 410, D.C. Code 1951, as Amended. 


/s/ Maurice R. Weeks 
Attorney for Plaintiff 


AFFIDAVIT 2 
DISTRICT OF COLUMBIA, ss: 

Maude Samuels being first duly sworn on oath according to law 
deposes and says that she is the plaintiff in this action, and that the 
defendant, Esau Warren Samuels is at present in arrears in his pay- 
ments pursuant to the Order of this Court dated the 20th day of 
February 1957 in the sum of $600.00. That said defendant has been 
constantly employed at St. Elizabeth's Hospita! at a salary in excess 
of $200. 00 per month, has no children to support and is well able to pay, 
but contemptously refuses so to do. | 

/s/ Maude Samuels 
[JURAT dated November 10, 1958. ] i 
[Certificate Of Mailing ] ! 





[Filed Nov. 20, 1958] 


AFFIDAVIT IN OPPOSITION TO MOTION TO ADJUDICATE 
DEFENDANT IN CONTEMPT 


DISTRICT OF COLUMBIA: SS 

Esau Warren Samuels, being first duly sworn on oath, deposes 
and says that he is the defendant in the above-styled cause and as such 
states as follows: 

1. That he denies the allegations in the plaintiff's motion to ad- 
judicate in contempt that he has refused and failed to comply with the 
order of the court dated February 20, 1957, which ordered him to pay 
$50 per month for plaintiff's support. 

2. That he denies the allegations in paragraph number 2 of the 
plaintiff's motion that he is in arrears, at present, in the sum of 
$600. 00 as shown by the affidavit of the plaintiff. 

3. That he denies further that he is contemptuously refusing to 
comply and meet the honorable court order. 

4, That he states further that since the entry of the order he has 
paid the plaintiff the sum of $525. That he and his wife own a house as 
tenant by the entirety, located at 2813 Fifth Street, N.E., which has an 
income derived from rents, and he is entitled to half or 50% of this in- 
come from said house. That he advised his wife to take and use his 
part of the income in said house, that his part of the money from said 
rental income of said house and the $525 that he has paid his wife ex- 
ceeds the sum of money which plaintiff claims that he is in arrears. 

5. That the said income from said house of which he was en- 
titled to part of and allowed the plaintiff to keep was more than sufficient 
to pay the installments due on the said order had she added the same to 
the credit of his obligations. 

| /s/ Esau Warren Samuels 
{JURAT and certificate of service dated November 20, 1958] 





[Filed Dec. 12, 1958] 
ORDER OF ADJUDICATION AND COMMITMENT | 


This matter, having come on for hearing upon the ols ba filed 
herein on November 13,1958, to adjudicate defendant in contempt, it is 
by the court this 12th day of December, 1958 

Adjudged and ordered that the defendant Esau Warren Samuels, 
is in contempt of the court because of his failure to have obeyed the 
order of February 20,1957, in the above-entitled cause, and that he has 
failed and refused to maintain and support his wife although able to do so 
and that the United States Marshal in and for the District of Columbia is 
hereby directed to take into his custody the person of the defendant, Esau 
Warren Samuels, and commit him to the Washington Asylum and Jail 
for a period of 30 days or until such earlier time as he shall purge him- 
self of his contempt by paying to the plaintiff or her attorney of record 
the sum of $450. 00 or until further order of the court hereon. A counsel 
fee of $50 for Maurice R. Weeks, attorney for plaintiff, is hereby 
awarded. | 

/s/ David A. Pine | 
Judge | 


a a ee ee ee eee ee 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Friday, December 32, 1958. 
The above-entitled case came on for hearing on motion at 10 
o'clock a.m., on Friday, December 12, 1958, in the United States 
District Court for the District of Columbia, in the Courthouse, at 


Washington, D. C. | 
BEFORE | 
HONORABLE DAVID A. PINE, Judge of the United States District 


Court for the District of Columbia. 
* * * 
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5 MAUDELL SAMUELS 
the plaintiff, was called as a witness in her own behalf and, being first 
duly sworn by the Clerk, assumed the witness stand and testified as 


follows: 
DIRECT EXAMINATION 
BY MR. WEEKS: 
Q. Now, Mrs. Samuels, will you speak loud enough so His Honor 
can hear you? A. Yes. 
Q. You are the plaintiff here, and your name is Maudell Samuels? 
A. Yes, sir. 
Q. You can speak louder than that, can't you? A. Yes, Iam. 
6 Q. And you have filed a motion in this court asking that the de- 
fendant Esau Warren Samuels, be held in contempt? A. That is right. 
Q. Now, you have filed an affidavit in this case stating that he 
was in arrears in the sum of $600 as of November of this year, 1958? 
A. Yes, sir. 
Q. Is that amount correct? A. That is correct. 
x * x x aK 
CROSS EXAMINATION 
BY MR. SEARS: 
Q. Mrs. Samuels, you said he has not paid you any money since 
January 1958? A. That is right. 
9 Q. All right. I will show you a money order stub where he sent 
you $25 during the month of March, 1958. 
Look at it and see if you can identify that. A. I just see the 
amount, $25, but it is no name there. 
BY THE COURT: 
Q. Well, did you receive it? A. The 19th of March, 1958? I 
can't recall this. 
BY MR. SEARS: 
Q. Well, all right. 
Can you recall receiving a money order during the month of May, 


1958? 





Look at that. 
THE COURT: How much is that money order? 
MR. SEARS: $25, Your Honor. 
THE WITNESS: $25. 
I can't recall either one of these. 
BY MR. SEARS: 
Q. Well, if you cannot recall them, there is no need for me 


showing them to you. I have a lot more. 

MR. WEEKS: May I see them, that she cannot recall? 

THE COURT: Oh, yes. 

MR. WEEKS: It may have been sent somewhere else. | 

THE COURT: Yes, if she cannot recall, you may see them. 

MR. WEEKS: If you will indulge me just 2 moment, Your Honor. 

10 This is March, 1957. You didn't mean to give me that, fia you, 
counsel ? 

THE COURT: She admits receiving money through October 1957. 

MR. WEEKS: That is right. | 

I don't need this. 

BY MR. SEARS: 

Q. Will you tell me approximately how much money you received 
during the year 1957 from your husband, the total amount? A. I didn’t 
keep up with it fully, the amount I received during the year. : 

Q. Well, you don’t know how much money you received during 
the year? A. I received from the 19th of April through October "57, 

Q. Well, you don't know the total amount? A. Well, I really 
didn't put it down on paper. I just didn't do it. | 

Q. Well, how did you figure that he is in arrears $600? | How did 
you figure that out? A. Because he has not paid this year 58. That 
is why. : 

Q. You mean that you will narrow it down that he owes you $600 
alimony for during the year of '58; is that right? A. Yes, if the amount 

11 is right. : 

Q. That is $600? A. Yes, sir. 
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Q. From January until November? A. Well, I will accept that. 

Q. Mrs. Samuels, do you and your husband own a house as tenants 
by the entirety? A. Yes. 

MR. WEEKS: Your Honor, I am going to object to this for this 
reason: There is a record in this case. 

MR. SEARS: She has income fromit, doesn't she ? 

MR. WEEKS: The Court can take judicial notice of its own re- 
cords as to what the situation was because that is going to be a little 
more time, if the Court please. 

THE COURT: What has that got to do with this? 

MR. SEARS: Well, she is receiving money belonging to him, 
and they had an agreement for her to keep it to go on to this alimony. 

THE COURT: Oh. 

THE WITNESS: It wasn't any agreement. 

THE COURT: Well, let us find out about that. 

Go ahead. 

BY MR. SEARS: 
Q. Do you and your husband own a house as tenants by the en- 


tirety? A. Yes, we own property, but it wasn't any agreement made 


12 there for the money that he could deduct it from my monthly pay- 

ments. 

Q. All right. How much money do you receive monthly from that 
house? A. Do that have anything to do with this? 

THE COURT: Yes, go right on. Answer the question. 

THE WITNESS: Well, right now I am receiving $50 a month. 

BY MR. SEARS: 

Q. $50? A. Yes. 

Q. Was there a time that you received $100 a month? A. No. 

Q. All during the year 1957? A. No, it has never been a time 
that I received $100 a month. 

Q. All right. Well, did you ever send your husband, send or 
give him any part of that money, your husband? A. No, I didn't. 

Q. Well, then, did he agree for you to take the money and apply 
that towards his amount for the maintenance? A. No, he did not. 
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* 
15 ESAU W. SAMUELS, | 
the defendant, was called as a witness in his own behalf, and, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SEARS: 
Q. Whatis your name? A. Esau W. Samuels. | 
Q. Mr. Samuels, I will show you these money orders. Will you 
identify these postal stubs, and you can tell just what you sent. A. This 
is a postal stub -- ! 
THE COURT: You will have to speak up so I can hear you. 
THE WITNESS: This is a postal stub dated February 18, 1958, 
which I sent part payment, to make payment. 
THE COURT: What is the amount? 
THE WITNESS: $25. 
BY THE COURT: 
Q. That is in March? A. February 18, Your Honor. 
Q. February? $25? A. February, 1958. 
Q. All right. A. The second one is March 19, 1958, $25. 
Q. All right. A. The third one is May 14,1958, $25. 
And the fourth is January 28, 1958, $25. 
Q. How much is that? A. $25. 
BY MR. SEARS: 
Q. Now, how about the rest of them? A. Shall I call them all off? 
THE COURT: Go ahead. 
THE WITNESS: The fifth one is December 24, 1957. 
THE COURT: Well, she admits that. Go ahead. 
MR. SEARS: She admits all these. 
THE WITNESS: That is October. 
BY MR. SEARS: 


Q. Have you any more? 
THE COURT: Anything after October of 1957. 
THE WITNESS: Let me see. 





12 

THE COURT: She admits that youpaid up through then, as I under- 
stand it. 

THE WITNESS: Here is another one for November 12, 1957. 

THE COURT: She admits that. Is that $25? 

THE WITNESS: Yes; $25. 

THE COURT: She admits you paid $25 in November of 1957. 

THE WITNESS: Well, that is all, Your Honor. 

THE COURT: I see. 

MR. SEARS: Your Honor, I want to offer these four in evidence. 

THE COURT: They will be received. 

MR. WEEKS: Your Honor, I have no objection. 

THE COURT: They will be received. 


(The documents were received in evi- 
dence and marked Defendant's Exhibit 
No. 1.) 


BY MR. SEARS: 
Q. Mr. Samuels, will you tell His Honor just what you told your 


wife in regard to the agreement for the money that she was receiving from 
the house? 

MR. WEEKS: Your Honor, I object to that question. Not what he 
told his wife, but what was the agreement, if any, between them. 

THE COURT: What conversation they had. 

MR. WEEKS: That is right. 

THE WITNESS: It wasn't a conversation. I wrote her a letter 
and stated that -- 

BY THE COURT: 

Q. Where is the letter? Did you keep a copy? A. I didn't keep 

a copy but I have received an answer from her. 
18 THE COURT: Very well. You may offer that, if you do not have 

a copy. 

Cali on the other side to produce the letter, and if it is not pro- 
duced, then secondary evidence will be received. 

Mr. Sears, call on him to produce the letter, if he didn't keep a 
copy. 
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If he doesn't produce it, I will allow secondary evidence. 

MR. WEEKS: Your Honor, Iam afraid you will have to allow 
secondary evidence because we do not have it. i 

THE COURT: Very well. | 

Ask him then what was in the letter. 

BY MR. SEARS: 

Q. Will you please tell the Court what was the contents of this 
letter? A. Well, in the contents of the letter I stated, since you have 
not gave me an accounting for the income of the house, which amounts 
to about $70 a month, you can take that part that I should pay you out of 
my portion of the income. ! 
Q. Did you get a reply from her? A. I received a reply. 
Q. Do you have it? A. It is down there in the bag. : 

BY MR. SEARS: | 
Q. You have it in your bag? A. Yes. 
THE COURT: Well, go down and get it. 
Let us get along with this case. 
BY MR. SEARS: 
Q. Will you please read that to the Court? 
THE COURT: Will you offer it in evidence? 
MR. SEARS: Yes. | 
BY THE COURT: 
Q. Is that the letter you got in reply? A. Yes, sir. 
Q. And that is your wife's signature? A. Yes, sir. 
THE COURT: Do you offer it in evidence? 
MR. SEARS: Yes, sir. 
THE COURT: Show it to the other side. 
MR. WEEKS: No objection, Your Honor. 
THE COURT: It will be received. 
May I look at it now? 


(Thereupon the document was received 
in evidence and marked Defendant's 
Exhibit No. 2.) 


THE COURT: All right, go ahead. 
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BY MR. SEARS: 

Q. Will you tell the Court why you wanted her to take this money 
she was receiving from the home and apply it to your maintenance? 

20 A. Well, when the order was issued for me to pay the amount of 
money, $50 a month at that time I was receiving about $114 a month. 
That was my salary. And the money that I actually paid her, $50 a 
month was out of money that I saved; and when the time came, when I 
used all that up and began on my actual salary, I wasn't able to pay, and 
that is why I asked her to take the money from the property and use it 
instead of the alimony. 

I was only receiving $114 a month. 

- BY THE COURT: 

Q. A month? A. A month. 

And I have a house, an apartment, and I have all the utilities, and 
I just could not make it. In other words, I made all efforts to pay it, 
and at the present time I am not actually able to pay it and live, $50a 
month. 

MR. SEARS: The defendant rests. 

cod * x a 9 

27 THE COURT: Well, as I see it, the critical point in this case is 
November, 1957. From November of 1957 through October of 1958, the 
total amount payable would be $600. 

The evidence shows that he has paid $150. To be sure, some of 
that was paid to the building and loan association, but that was in effect 
a payment made to her because she had to make those payments herself 
if he did not make them. 

So I will deduct $150 from the $600, making it $450 in arrears. 

The testimony shows that he is able to make the payments, has 
failed to do so willfully, and has refused to make the payments. 

I will adjudicate him in contempt and sentence him to serve thirty 
days, and he may purge himself by paying $450. 

I will sign an order immediately if you have one. 

28 MR. WEEKS: I will prepare it right away, Your Honor. 

THE COURT: And the Marshal will take him in custody now. Take 

the ara in custody now. 
* 
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[Filed Dec. 16, 1958] 
NOTICE OF APPEAL 


Notice is hereby given this 16th day of December, 1958, that 
Esau Warren Samuels hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment af this Court 
entered on the 12th day of December, 1958 in favor of Mandell Samuels 
against said Esau Warren Samuels. | 


/s/ Benjamin Sears. 
Attorney for Defendant 
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(i) 
QUESTIONS PRESENTED 


1. Is the income from a roomer in a home 
owned by appellee (but held by the entireties because 
of a fraudulent conveyance) subject to division for the 
benefit of appellant (husband) for the payment of 
alimony? 


2. Was the appellant in arrears in alimony? 


3. Was appellant able to pay in accordance with 
the order of the Court below? 








COUNTER-STATEMENT OF THE CASE 
ARGUMENT 


CONCLUSION 
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Lundregan v. Lundregan, Decided January 17. 
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Title 16, Section 410 et seq., District of 
Columbia Code 195las Amended . 








UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,954 


ESAU WARREN SAMUELS, 
Vv. 


MAUDELL SAMUELS, 





APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant and appellee were married to each other on the 7th day 
of July, 1932 in the District of Columbia, that one child was born of this 
union which died at birth; thereafter the parties lived together'as husband 
and wife in the District of Columbia until the 18th day of September, 1949, 
when they voluntarily separated and continued to live separate and apart 
without cohabitation until December 1952; that on the 3rd day of October, 
1952, appellee out of her sole funds purchased Lot 42 in Square 3640 and 
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improved by premises 2813 - 5th Street, N. E., in the District of 
Columbia her sole and separate estate and lived in said premises as 
her home; that in, to wit, the month of December 1952, appellant ap- 
proached appellee with a proposition to reconcile and that if she would 
by means of a straw transaction make him a tenant by the entirety owner 
of her property he would help her pay for it; that appellee relied on the 
representations made to her by appellant and did on the 18th day of De- 
cember, convey her property to a straw, who thereafter conveyed the 
property back to appellee and appellant as tenants by the entireties; that 
the appellant falsely and fraudulently and intending to defeat the just 
rights of appellee, did immediately after the conveyance as aforesaid 
refuse to live or cohabit with appellee as he promised and removed him- 
self to the basement of the home where he remained locked up separate 
and apart from appellee until he moved back to where he originally 
resided at 919 - 2nd Street, S. W., in the District of Columbia in 1955; 
that appellee in, to wit, the month of August, 1953 filed a suit against 
appellant known as Civil Action Number 4503-53 in the United States 
District Court for the District of Columbia, in which she sought to have 
the deed in which she conveyed her property to appellant set aside and 
held for naught; that appellant defaulted and on, to wit, the 25th day of 
February, 1954, a Judgment Setting Aside Fraudulent Conveyance and 
granting permanent injunction was signed and entered by a Judge of the 
Court below; that thereafter, on the 24th day of March, 1954, on motion 
of the appellant, the cause was set down for oral hearing. Said cause 
came on for hearing and the then trial Judge in the Court below in his 
Findings of Fact and Conclusion of Law found that, “This cause came 
before the Court on April 29, 1954, and, after due consideration of the 
facts presented orally by counsel, the Court, this 16th day of June, 1954, 
makes the following findings of fact and conclusions of law: 


1. . Plaintiff and defendant were lawfully married on July 7, 1932, 
in the District of Columbia and lived together as husband and wife until 





3 


September 18, 1949, at which time they separated and thereafter lived 
separate and apart until December 1952, when a reconciliation was at- 
tempted. The facts indicated, however, that the reconciliation was a 
failure. 


2. At the time of said attempted reconciliation the plaintiff owned, 
subject to the payment of a first and second and third trust, the house in 
which she was living. In consideration of the reconciliation, she conveyed 
the property to one Grace Murphy, who in turn conveyed said property to 
plaintiff and defendant as tenants by the entirety, on December 18, 1952. 


| 
3. Subsequent to the attempted reconciliation, which eventually 
failed, the husband (defendant) assumed and paid certain obligations of 
the plaintiff and from his own funds made certain payments on the trusts. 


4. Plaintiff and defendant are still lawfully married, their mar- 
riage not having been dissolved by divorce. 


5. The Court finds no fraud as alleged. 


CONCLUSIONS OF LAW 


Upon the foregoing Findings of Fact and on the equitable principle 
that he who seeks equity must do equity, it is by the Court, this 16th day 
of June, 1954, : 


ORDERED, that defendant be and he hereby is directed to relin- 
quish, by appropriate conveyance, his interest in the property described 
as 2813 °Fifth Street, N. E., being Lot 42 in Square 3640, in the District 
of Columbia, and held by plaintiff and defendant as tenants by the entirety 
and that said property be returned to plaintiff as her sole property on 
condition that plaintiff pay to defendant the sum of Seven Hundred Eleven 
and 98/100 Dollars, which sum represents the advances made by defen- 
dant toward the indebtedness against said premises; provided, however, 
that said payment be made prior to or simultaneously with the conveyance 
as aforesaid. 

IT IS FURTHER ORDERED that defendant be allowed thirty (30) 
days after plaintiff's reimbursement to defendant and defendant's convey- 
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ance to plaintiff to remove his personal effects from the premises 2813 
Fifth Street, N. E., Washington, D, C., said personal effects to include 
all electrical appliances, pictures, bric-a-brac, etc., which originally 
belonged to defendant and which he moved into said house at said prem- 
ises pursuant to the reconciliation agreement between the parties." 
/s/ Walter M. Bastian 


Thereafter appellee filed a suit against appellant in the United 
States District Court for the District of Columbia, known as Civil Action 
No. 2204-55 in which she sought an absolute divorce on the grounds of 
five years voluntary separation and an adjudication of property rights; 
said cause came on for hearing before one of the Judges in the Court 
below who dismissed said cause and made the following Findings of Fact 
and Conclusion of Law: 


“ORDER OF DISMBSAL 

This cause coming on to be heard at this term of Court, upon the 
Complaint filed herein and the Answer filed thereto, and upon considera- 
tion of the evidence adduced in open Court, the Court finds as a fact; that 
plaintiff and defendant were lawfully married on the 7th day of July 1932, 
and that of this union no children are living, that the parties hereto 
separated in September, 1949 and thereafter attempted a reconciliation 
in December 1952; that the plaintiff and defendant are now living separate 
and apart, but that the plaintiff did not sustain the burden of proof by a 
preponderance of the evidence as required to grant an absolute divorce 
on the ground of voluntary separation for a period of five years as re- 
quired by the Statute and therefore concludes as a matter of law that the 
Complaint must be dismissed. 


It is therefore by the Court this 20th day of February, 1957: 


ORDERED, that the Complaint for absolute divorce filed herein on 
the grounds of Five Years Voluntary Separation, be and the same hereby 
is dismissed. 
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IT IS FURTHER ORDERED that the defendant, Esau Warren 
Samuels be and he hereby is directed and ordered to pay to the plaintiff 
the sum of Fifty Dollars ($50.00) per month, in semi-monthly install- 
ments of Twenty-Five Dollars ($25.00) each beginning on the 1st day of 
March 1957 for the plaintiff's support, until further Order of this Court; 
the said defendant is further directed and ordered to pay to Maurice Rs 
Weeks, attorney for plaintiff the sum of One Hundred Seventy-Five Dol- 
lars ($175.00) as a counsel fee for representing said plaintiff.” 


On the 13th day of November 1958, appellee filed a Motion to 
Adjudicate Defendant in Contempt in Civil Action Number 2204-55, in 
which she alleged among other things, that appellant was in arrears in 
his support payments to her in the sum of Six Hundred Dollars ($600.00) 
and sought to have appellant held in contempt therefor, alleging that he 
had been steadily employed and was well able to pay; said motion came 
on for hearing before one of the Judges in the Court below, who, after 
taking testimony held the appellant in contempt and ordered him to pay 
the sum of Four Hundred Fifty Dollars ($450.00) to purge himself or 
serve 30 days in jail. Appellant paid and hence did not serve the jail 
sentence, said Motion being brought pursuant to Title 16, Section 410 
District of Columbia Code, 1951, as amended. : 


It is from this judgment of contempt the appellant appeals. 


ARGUMENT 


It is the contention of appellee that the ruling of the Court below 
was correct. | 


The findings in the Court below in Civil Action Number 4503-53 in 
effect dissolved the tenancy by the entireties then existing between ap- 
pellant and appellee and left only as a condition subsequent the payment 
of a sum of money by appellee to appellant for a deed making the prop- 
erty involved her sole and separate estate. : 
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It is to be noted that appellant admits that he made no further pay- 
ments toward the obligations. on said property after the Findings of Fact 
and Conclusion of Law in Civil Action Number 4503-53. It is to be noted 
here that appellee did not pay the Seven Hundred Eleven and 98/100 Dol- 
lars to appeliant because she never had’ the money with which to pay, she 
barely being able to make a living for herself and meet the obligations 
on the property which meant shelter over her head. Appellant has sought 
and used every means at his command to cause appellee to lose the prop- 
erty and now seeks the aid of this Court in his attempt to accomplish this 
objective asking to be construed a co-trustee for rents collected by ap- 
peliee from a roomer in her home to help her exist. Appellant even 
goes further and is here attempting to avoid the Order of the Court below 
by advancing the theory of co-trustee. 


It is appellee's contention that certainly this Court in all equity and 
good conscience would not by any stretch of the imagination sustain ap- 
pellant'’s theory. 


Appelant cites Cole v. Cole, 82 U.S. Appeals D.C. 155, Franklin 
v. Franklin, 85 U.S. Appeals D.C. 385 and Fairclow v. Forrest, 76 
U.S. Appeais D.C. 197 in support of his contention. These cases as 


this Court is well aware, have no application to the case on appeal. 


In Elko v. Elko, 49 A-2nd 441, a Maryland case, appellant seeks 
to persuade this Court to adopt his co-trustee theory, however, here 
again it is to be noted that this case is distinguishable from the case here 
on appeal in that: 


1. Property involved on this appeal is private residence and 
home of appellee. 

2. Appellee rents a room only and not an apartment which funds 
She uses to help her exist and pay notes on her property. 


3. Appellant moved out of property of his own free will and never 
sought a disposition of 1/2 of roomer's rent until held in contempt of 
Court. 





4. Appellant did not seek an adjudication of his so called equity 
in rents from property collected by appellee in the case below when heard 
on its merits and on which he depends now in the appeal. ; 
5. The only issues before the Court below on the motion for ad- 
judication in contempt were (a) was the appellant in arrears, (b) was 


he able to pay. 


See: Lundregan v. Lundregan, decided by this Court, January 17, 
1958. ! 


CONCLUSION: 


In conclusion counsel for appellee respectfully submits that the 
Trial Court heard all of the witnesses and observed their demeanor, 
weighed the evidence and concluded that appellant was in arrears, was 
able to pay and refused to do so and hence was in contempt of Court, it 
is therefore urged that the decision of the lower Court should be affirmed. 


i 
MAURICE R. WEEKS 


611 F Street, N. W. 
Washington, D. C, 


Aitorney for Appellee 
| 








CIVIL ACTION NO, 4503-°53 


Complaint to Set Aside Fraudulent Conveyance, 
for Damages and Injunctive Relief . . 


Judgment Setting Aside Fraudulent Conveyance 
and Granting Permanent Injunction _ 


Order, Filed March® 26, 1954 s « 


CIVIL ACTION NO, 2204-"55 


Order of Dismissal oe tee Ne 


Motion to Adjudicate Defendant in Contempt 














APPELLEE'S APPENDIX 


[ Filed September 29, 1953] 


IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAUDE SAMUELS 
2813 5th Street, N. E. 
Washington, D. C. 


Plaintiff : 

vs. * CIVIL ACTION NO. 4503-'53. 
ESAU WARREN SAMUELS 
c/o St. Elizabeth Hospital | 


Custodial Department 
Washington, D. C. 


Defendant 
COMPLAINT TO SET ASIDE FRAUDULENT 

CONVEYANCE, FOR DAMAGES AND INJUNCTIVE RELIEF 

1. Jurisdiction arises herein under Title 11, Section 306 of the 
District of Columbia Code (1940 Edition). : 

2. That the plaintiff, Maude Samuels, is a citizen of the United 
States and a resident of the District of Columbia and is the estranged 
wife of the defendant. ! 

3. That the defendant, Esau Warren Samuels, is a citizen of the 
United States and a resident of the District of Columbia and is sued here- 
in as the estranged husband of the plaintiff and at present a tenant by the 
entirety owner with the plaintiff in certain real estate hereinafter de- 
scribed and which he obtained by fraudulent means as will hereinafter be 
more specifically alleged. 

4. That on, to wit, the 3rd day of October 1952, the plaintitt, 
while living separate and apart from the defendant purchased out of her 
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own funds, Lot 42 in Square 3640, improved by premises 2813 5th Street, 
N.W., as a feme sole. 

5. That the said defendant did by certain false and fraudulent rep- 
resentations made to the plaintiff, to wit, that if she would reconcile 
with him and give him another chance to convince her that he could be a 
dutiful and responsible husband, that he would help her pay for the prop- 
erty hereinbefore described that she had just purchased; that the said 
defendant falsely and fraudulently represented the said facts intending 
and conniving to defraud the plaintiff out of the said property and that 
plaintiff herein believing and relying on the said representations to be 
true, did on, to wit, the 18th day of December 1952, by means of a straw 
transaction, executed a deed with the result that the said defendant be- 
came a tenant by the entirety owner with said plaintiff. 

6. That the said defendant falsely and fraudulently and intending 
to defeat the just rights of the plaintiff did immediately after the convey - 
ance as aforesaid refuse to cohabit or live with plaintiff as he had prom- 
ised, failed and refused to contribute to her support and failed and refused 
to assist her in the payment of the obligations on said property. 

7. That the said defendant further fraudulently conniving and intend- 
ing to defraud plaintiff out of her property started a course of conduct 
toward her, advising her that she was mentally incompetent and that he 
would be compelled to take over the said property as his solely. 

8. That the defendant still refuses to live with plaintiff or con- 
tribute his proper share toward the maintenance and obligations on said 
property with the result that the said property is about to be foreclosed 
upon and the plaintiff irreparably harmed. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That process issue out of this Honorable Court directed to the 


above named defendant requiring him to appear and answer the exigencies 
of this Complaint. 

2. That pending a hearing upon the Motion for an Injunction 
pendente lite a preliminary restraining Order be issued in terms requir- 
ing the said defendant to remove from said property. 
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3. That the Deed from one straw party, to wit, Grace Murphy, 
dated the 18th day of December 1952, conveying the property involved 
herein to plaintiff and defendant as tenants by the entirety be set aside, 
annulled and held for naught. : 

4. That the said property be conveyed to the plaintiff as her sole 
and separate estate. | 

5. That the defendant be required to pay unto the plaintitt the sum 
of $10,000.00, as damages arising out of the fraudulent representations. 

6. And for such other and further relief as this case may require 
and which to this Honorable Court seems just and proper. | 


/s/ Maude Samuels : 
Plaintiff 
DISTRICT OF COLUMBIA, ss: | 
Maude Samuels being first duly sworn on oath in accordance with 
law, deposes and says that she has read the foregoing Complaint by her 
subscribed and that she knows the contents thereof; and those matters 
and things stated upon personal knowledge are true, and those stated 
upon information and belief, she believes to be true. ! 


/s/ Maude Samuels ~ 
Affiant : 


[Jurat, dated August 31, 1953] 


/s/ Maurice R. Weeks 


Attorney for Plaintiff 
* * * 


[ Filed February 25, 1954] 


JUDGMENT SETTING ASIDE FRAUDULENT | 
CONVEYANCE AND GRANTING siorraremeast 4 
INJUNCTION 


This cause coming on to be heard at this term of Court ” upon 
consideration of the Complaint filed herein, the Answer filed thereto, 
and upon consideration of the evidence adduced in open Court, the Court 


finds as a fact; that the plaintiff is a citizen of the United States, a 


resident of the District of Columbia, and through no fault of her own is 


| 
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presently living separate and apart, but within the same property, from 
her husband the defendant herein; that the property described as Lot 42, 
in Square 3640, and improved by premises 2813 5th Street, N. E., in 
the District of Columbia, was purchased originally by the plaintiff as her 
sole and separate estate, on to wit, the 3rd day of October 1952, and 
that thereafter by means of fraud and artifice perpetrated upon her by the 
defendant, said property was on, to wit, the 18th day of December 1952, 
vested in both plaintiff and defendant as Tenants by the Entirety, and that 
since the date aforesaid the said defendant has refused and still refuses 
to carry out his obligations in connection with the property, which was 
the supposed consideration for the transfer aforesaid; the Court finds as 
a further fact, that the defendant is living without right in the basement 
quarters of said property, and therefore concludes as a matter of law 
that the plaintiff is entitled to the relief prayed for in her Complaint. 

TT IS THEREFORE ADJUDGED, ORDERED, AND DECREED 
this 25th day of February 1954, as follows: | 

1. That the Deed from Grace Murphy, dated the 18th day of De- 
cember 1952, conveying the property involved herein to plaintiff and de- 
fendant as Tenants by the Entirety be set aside, annulled and held for 
naught. 

2. That the said property known as Lot 42, in Square 3640, and 
improved by premises 2813 5th Street, N. E., in the District of Columbia, 
be and it is hereby vested in the plaintiff, Maude Samuels, as her sole and 
separate estate. 

3. That the defendant, Esau Warren Samuels be and he is hereby 
Directed and Ordered to remove forthwith from the property aforesaid 
and he is hereby forever enjoined from living in or occupying said prem- 
ises. 


/s/ Casper Platt 
JUDGE 


A TRUE COPY 
TEST: 3-17-54 


HARRY M. HULL, Clerk, 
By: Jane E. Bangs, Deputy Clerk 





[ Filed March 26, 1954] 
ORDER 


Now comes, the defendant Esau Warren Samuels, per se, and 
presents his Motion to Vacate and set aside Judgment, and comes also 
the plaintiff by her Attorney, Maurice R. Weeks, and presents a Motion 
in opposition thereto, and the court being fully advised in the peeuieee 
finds: 

1. That the judgment was entered herein on the 25th day of 
February, 1954. 

2. That the defendant's Motion to Vacate was filed on the 16th day 
of March, 1954. 

IT IS THEREFORE ORDERED as provided under Local Rule 9(f) 
that an oral hearing be allowed on said Motion to vacate and Motion in 
opposition thereto. 

Entered this 24th day of March, 1954. 


/s/ Casper Platt 
JUDGE 





[ Filed February 20, 1957] 





IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAUDE SAMUELS 


vs. : CIVIL ACTION NO. 2204-55 


ESAU WARREN SAMUELS 
Defendant 





ORDER OF DISMISSAL 


This cause coming on to be heard at this term of Court, upon the 
Complaint filed herein and the Answer filed thereto, and upon considera- 
tion of the evidence adduced in open Court, the Court finds as a fact; that 





6 
plaintiff and defendant were lawfully married on the 7th day of J uly 1932, 
and that of this union no children are living, that the parties hereto 
separated in September, 1949 and thereafter attempted a reconciliation 
in December 1952; that the plaintiff and defendant are now living separate 
and apart, but that the plaintiff did not sustain the burden of proof by a 
preponderance of the evidence as required to grant an absolute divorce 
on the ground of voluntary separation for a period of five years as re- 
quired by the Statute and therefore concludes as a matter of law that the 
Complaint must be dismissed. 

It is therefore by the Court this 20th day of February, 1957: 

ORDERED, that the Complaint for absolute divorce filed herein on 
the grounds of Five Years Voluntary Separation, be and the same hereby 
is dismissed. 

TT IS FURTHER ORDERED that the defendant, Esau Warren 
Samuels be and he hereby is directed and ordered to pay to the plaintiff 
the sum of Fifty Dollars ($50.00) per month, in semi-monthly install- 
ments of Twenty-Five Dollars ($25.00) each beginning on the Ist day of 
March 1957 for the plaintiff's support, until further Order of this Court; 
the said defendant is further directed and ordered to pay to Maurice R. 
Weeks, attorney for plaintiff the sum of One Hundred Seventy-Five Dol- 
lars ($175.00) as a counsel fee for representing said plaintiff. 


/s/ Alexander Holtzoff 


JUDGE 
{ Certificate of Mailing] 


{ Filed November 13, 1958] 


MOTION TO ADJUDICATE DEFENDANT IN CONTEMPT 
Comes now Maude Samuels, plaintiff herein, and moves this 
Honorable Court to adjudicate the defendant, Esau Warren Samuels, in 
contempt herein and for reasons therefor shows unto this Court as fol- 
lows: 
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1. That on, to wit, the 20th day of February 1957 this Court 
ordered and directed the defendant herein to pay to the plaintiff the sum 
of Fifty Dollars ($50.00) per month, in semi-monthly installments of 
Twenty-Five Dollars ($25.00) each beginning on the ist day of March 
1957 for the plaintiff's support. 

2. That the defendant in utter disregard and contempt for this 
Court's Order has failed and refused to comply and is at present in ar- 
rears in the sum of Six Hundred Dollars ($600.00) as shown by the af- 
fidavit of plaintiff attached hereto and made a part hereof. | 

3. And for such other and further reasons as may be urged upon 
the hearing of this motion. 


/s/ Maurice R. Weeks 


avorney for Plaintiff 
x * 





TO: Esau Warren Samuels 
c/o Saint Elizabeth's Hospital 
Nichols Avenue, S. E. : 
Washington, D. C. | 


The Rules of this Court require, that if you oppose the granting of 
this motion, you or your counsel, shall within five (5) days from the date 
of service of a copy of the attached motion upon you, or such further 
time as the Court may grant or as the parties hereto may agree upon, 
file in reply with the Clerk of this Court a statement of the Points and 
Authorities upon which you rely and serve a copy thereof upon counsel 
for plaintiff. 

POINTS AND AUTHORITIES 


Title 16 Section 410, D.C. Code 1951, as Amended. 


/s/ Maurice R. 


We 
Attorney for Plaintiff 


| 
| 
| 
eeks 
| 
| 
* * * 





[ Filed November 13, 1958] 
AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 

Maude Samuels being first duly sworn on oath according to law 
deposes and says that she is the plaintiff in this action, and that the de- 
fendant, Esau Warren Samuels is at present in arrears in his payments 
pursuant to the Order of this Court dated the 20th day of February 1957 
in the sum of $600.00. That said defendant has been constantly employed 
at St. Elizabeths Hospital at a salary in excess of $200.00 per month, 
has no children to support and is well able to pay, but contemptuously 
refuses so to do. 


/s/ Maude Samuels 


[Jurat, dated November 10, 1958] 
[ Certificate of mailing] 








